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In the Suprema Court of the State or Utah 
ESTHER JOHNSON and 
DALE L. JENSEN, 
App.ellants, 
.vs. 
DELBERT E. FLOWERS and 
DOROTHY BURT FLOWERS, 
his wife, 
Respondents. 
Case No. 7355 
RESPONDENTS' BRIEF 
STATEMENT OF FACTS 
Appellants' Complaint is ·one in conversion. Re-
spondents agree with the statement of facts as given by 
appellants except as follows : 
They controvert the statement that when respond-
ents sold the property to Mueller, they did not deliver 
the personal property. Mueller got the carpeting,_ the 
throw rugs and the drapes. Much of the personal prop-
erty respondents still have. The rest they either sold, 
gave to others or· threw away. (Tr. 21, 49, 50, 51 and 
52). Mr. Flowers sold the property about six or eight 
months after he purchased it from appellants. (Tr. 48) 
He sold to the above-named Mueller for $8,000.00 out of 
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which was paid $400.00 as real estate commissions, 
leaving a net of $7,600.00. (Tr. 54) So Mueller is paying 
to respondents and Flowers are 1paying to appellants. 
Since the uniform real estate contract was entered 
into with appellants the respondents had paid up to 
the time of the trial a total of about $2,676.00 and were 
fully paid up to date. The appellants sue in their Com-
plaint for $1,000.00. Except for the prayer, title and 
introduction, the following is a copy of the Complaint: 
(Tr. 1 and 2) 
1. That plaintiffs and defendants are, and 
at all times herein mentioned were residents of 
Salt Lake County, Utah. 
2. That on or about October 20th, 1947, at 
Salt Lake City, Utah plaintiffs delivered to defen-
dants the possession of the ~remises known as 
587 Redondo Avenue, Salt Lake City, together 
with the furniture and fixtures thereat situate, 
under and by virtue of the provisions of a written 
Earnest Money Receipt and Agreement, attached 
copy of which is incorporated herein by reference, 
and of a written Uniform Real Estate Contract, 
attached copy of which is incorporated herein by 
reference," which instruments are marked Exhibits 
A and B respectively for purposes of identifica-
tion; that according to the provisions thereof, 
plaintiffs herein retained title to the property 
therein described, and the personal 1property and 
furniture listed therein was and is to remain at 
said premises until performance by defendants of 
the covenants and conditions of said agreementR. 
3. That defendants have paid to plaintiffs 
under the terms of said agreements the sum of 
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$339.7 4, and there remains due and owing thereon 
the sum of $5,510.26; that since the execution of 
said agreements, defendants have sold and as-
signed their interests therein to third parties ; 
that since the execution of said agreements defen-
dants wrongfully took the furniture and personal 
property which was a part of said property to 
be sold by plaintiffs to defendants, title to which 
was retained in plaintiffs, and without the con-
sent of the plaintiffs, wrongfully and without 
authority, sold the same and converted the same 
to their own use, to the damage of !plaintiffs in 
the sum of $1,000.00. 
4. That prior to the commencement of this 
cause plaintiffs made demands on defendants to 
return sa~d personal property, but that defend-
ants have wholly and wilfully failed, refused and 
neglected so to do, and ,continue to wholly and 
wilfully fail, refuse and neglect so to do. 
ISSUE 
The issue is whether or not the appellants are. the 
owners and entitled to immediate possession of the per-
sonal property. The basis of all actions in conversion is 
that of ownership and right of possession. Sutherland 
Code Pleading, Vol. 3, p. 2437, Bancroft Code Pleading, 
Vol. 5, p. 4362. 
ARGUMENT· 
Counsel for appellants argue that if title to the 
property remained in s-eller by virtue of the terms of the 
contract then the transfer would amount to a conversion. 
lie cites no authorities. We cannot concede such is the 
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law. L·et us assume for the purpose of this discussion 
that the title of the personal !property by virtue of the 
con tract remained in the seller. That being the case, 
their rights to damages must arise out of the provisions 
of the contract. The contract provides among other 
things: 
''That the Seller, for the consideration herein 
mentioned, agrees to sell and convey to the buyer, 
and the buyer, for the consideration herein men-
tioned, agrees to purchase the following described 
real property, situated in the County of Salt Lake, 
State of Utah, to wit:" 
(Describes real property) 
''Together with all personal property belong-
ing to Sellers as per inventory." 
Assuming further, as counsel contends, that the 
said contract is indivisible then the rights of appellants 
must be determined from the contract as a whole. They 
cannot claim rights by virtue of the contract unless 
those rights are found within t~e contract. What are 
those rights~ On the second p.age of the contract it 
_provides: 
"In the ev·ent of a failure to comply with the 
terms hereof by the Buyer, or upon failure to 
make any payments when the same shall become 
due, or within 30 days thereafter, the Seller shall, 
at his option, be released from all obligations in 
law and equity, to convey said 1property, and all 
payments which have been made theretofore on 
this. contract by the Buyer, shall be forfeited to 
the Seller as liquidated damages for the non-
performance of the contract,'' etc. 
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The failure to make payments is not involved here. 
It is admitted the payments are all up to date. If re-
spondents failed to comply with any other terms of the 
agreement, the Sellers have their remedy as set out in 
that !paragraph. They have the option to forfeit pay-
ments and be released from all obligations to convey the 
property. They have chosen to recognize the contract 
as being in force and being entitled to each and every 
payment therein provided and they want $1,000.00 in 
addition by way of damages. As was said by one of our 
eminent judges on this bench, ''They want to have the 
cake and eat it too." As long as they recognize the con-
tract in force they are entitled to th·e payments as therein 
provided. That is all they are entitled to. The respond-
ents can sell their interest in part or all of the real estate. 
They can sell their interest in part or all of the person-
alty. They can give it away or keep it. The appellants 
have not been damaged as long as the !payments have 
been made every month. Since all payments are up to 
date under the contract and since the option of forfei-
ture has not been exercised, the appellants are not en-
titled to the immediate possession of either the real or 
personal property. Theref-ore, their suit in conversion 
must fail under appellants own argument that the con-
tract is indivisible. 
· Appellants state in the brief that the "value of the 
property so transferred" is $500.00 That was not the 
·finding of the court. Finding numb€r 6 says: ''The 
reasonable value of the !property mentioned is the sum 
of $500.00'' The personal property mentioned is found 
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1n finding number 2 which consists of all the personal 
property sold. That resold by respondents was but a 
part of the whole. 
The only doubtful language in the uniform real 
estate contract as pertaining to the questions involved 
between the parties is that with reference to the personal 
property. In describing it the words ''as per inventory'' 
were used. It was proper to receive in evidence the 
earnest money receipt because on the hack of it was the 
inventory referred to. However, appellants contend that 
the ''remain with the property'' clause is carried over to 
the uniform real estate contract and becomes a part of 
it. Not one clause, not one word, of doubtful import is 
found in the contract to indicate the intentions of the 
parties were that the personal property was to remain 
with the property at all times. This is found only in 
the Earnest Money receipt over the signature of the 
agent of the appellants-the Sellers. That was an agree-
ment by Sellers that said personal property then in the 
house should remain there when Sellers turned over the 
property to the Buyers. In other words the personal 
property went along with the house in the sale. Nothing 
is said that it must remain in the house until all pay-
m.ents have been made. "The following items are includ-
ed in the purchase price'' are the words used in the 
Earnest Money Receipt. ·The" remain 'vith the property" 
clause was not carried over into the uniform real estate 
contract. It fulfilled its function in the preliminary 
agreement when it identified all the :personal property 
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to be included in the purchase price and that sellers were 
to leave it in the house. 
Near the end of the uniforn1 real estate contract, it 
says: "It is expressly understood and agreed by the 
parties ... that there ar~ no representations, covenants 
or agreements bet\veen the parties herein with reference 
to said property except as herein specifically set forth or 
attached hereto." Then follows the word "none". This 
indicates very clearly that the "remain with the prop-
erty'' clause completely fulfilled its. function when the 
uniform real estate contract "\vas executed. In further 
support of this contention, we call the court's attention 
to the fact that the last sentence of the Earnest Money 
Receipt before the place for the signature of the agent, 
we find these words: "It is further agreed that the ex-
ecution of final transfer p·WJ}ers abrogate the Earnest 
Money Receipt.~' 
The final transfer p-apers here referred to is the per-
manent contract which is to take the place of the pre-
liminary contract. The preliminary contract was abro-
gated by the said final transfer papers. 
''A 'final order' is one ending the particular action 
in which it is entered, leaving nothing further for the 
court pronouncing to do in order to determine the rights 
of the parties.'' Vol. 16, Words & Phrases, p. 806 (Perm. 
Ed.) 
By way of analogy then the term ''final transfer 
papPrs" means such transfer papers as will end further 
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negotiation in the terms of the agreement leaving noth- · 
ing further for the parties to do in setting down in 
writing all the terms of the contract. 
As the final order does not have to be the final 
judgment so the final transfer papers do not have to be 
the deed of conveyance. The deed of conveyance is 
merely one of the things the appellants are obligated to 
do io carry out the provisions set out in the final trans-
fer papers. 
Appellants contend that the title to the personal 
property was reserved in them. The court found that 
title to the personal property passed to the respondents 
upon the execution of the agreement and delivery of it 
to respondents by appellants. 
In support of the court's finding, we say the law is 
that where a written contract of sale, as in the case at 
bar, contains no stipulation that the title should remain 
in the Seller until the price is paid, title in the goods 
passes to the buyer on delivery. At most it could only 
constitute a·Mortgage. (74 R.C.L. pp. 444-5) 
As to intention of parties Section 81-2-3 of Utah 
'Code Annotated 1943 !provides in part: 
"Unless a different intention appears, the 
follo,ving are rulPs for ascertaining the intention 
of the parties as to the time at which the property 
in goods is to pass to the buyer. 
Rule (1) where there is an unconditional contract 
to sell specific goods in a deliverable state, the 
property in the goods passes to the buyer when 
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the contract is made, a.nd it is immaterial whether 
the time of payment, or the time of delivery, or 
both, is postponed .. "· 
The uniforn1 real estate contract contains no pro-
vision that the title of the personal property should 
remain· in the Seller until the price is paid. The Sellers 
have title to the real estate until they deed it according 
to law. The contract is one to sell and the title to the 
personalty passed when the contract was made in accord-
ance with the Utah Code above quoted. The only condi-
tion was the making of the monthly payment, but the 
Utah Code says it is immaterial if the time of payment 
is postponed. 
We submit that the judgment of the trial court 
should be affirmed with costs assessed against appellants. 
Respectfully submitted, 
GAYLEN S. YOUNG,. 
Attorney for Respondents. 
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